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We at Cole, Schotz, Meisel, Forman & Leonard, P A, want to keep you advised of new
developments in the area of special education Iaw. To that end, we periodically publish
the Special Education Alert whenever there is news of interest that we feel merits your
attention. In this issue, among other things, we ask you 1o support New Jersey legislation
which would place the burden of proof in special education hearings back on school
districts where it was from 1989 through November 2005.

In the interest of efficiency, the Special Educarion Alert has been created as an e-
newsletter. If you have received this through the mail but would like 10 receive the
Special Education Alert via e-mail, please send vour e-mail address (o Christine Pomante
at cpomante@coleschotz.com. We hope you find this issue useful. We welcome your
comments, suggestions and ideas.
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ACTION ALERT
Contact Your State
Legislators and Tell Them
That You Want the Burden
of Proofin Special
Fducation Hearings Placed
Back on School Districts.

In 1989, the New Jersey Supreme said in
Lascari v. Board of ii::?;f{ if?;’{}’i of Ramapo
Indian Hills School District that when
p;grn”"\ challenge the ap pa priateness of a
school district’s plan for their special needs
E’l i, that the hurden is on the schond
tistrict in a special education hearing to
prove that it was properly educaling their
child in the least restrictive environment,
The Court reasoned that the school district
had better access o the information and 1o
the caperts necded 1o show the
appropriateness ol its educational decisions.

In MNovemboer 2008, the United States
Supreme Court ruled in Schaffer v. Weast'
that except when a stale has a specific
statute placing the burden of proof on a
;sd}s:}{)% district, the party seeking to change
the existing IEP has the burden of proof.
Most hearing officers in New Jersey have
interpreted Schaffer to place the burden of
proof on the party filing for a hearing.

The Schaffer decision has placed a
significant obstacle on parents seeking to
cnsure that then children are receiving a free
appropriate education. Virtually all special
education hearings in New Jersey are
initiated by parents who, following the
Schaffer decision, are not only required to
prove the mappropriateness of the school
district’s Individualized Education Programs
(IEP) and/or that thewr child is being
deprived of an education in the least
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restrictive environment but are also required
1o present their cases first.

Since the Schaffer decision, some school
districts have raised numerous barriers o
prevent parents from accessing the
information needed o meet their new
burden. Barriers include delaying and/or
refusing to allow parents to obtain
independent evaluations and refusing to
allow the parent or thelr expert to observe
the proposcd placement or the child in
his/her current placement. Even when the
parent’s experts are allowed 1o observe, the
duration of the observation Is severely
limited and the expert may be pz”eiz,u ted
from speaking io the child's current o
proposed teacher or other providers. 1 E“;sz
obvious purpose is to preclude parents from
obtaining information demonstrating the
inappropriateness of the district’s program.

In response o the Schaffer ruling, this
sitorney along with other special education
attorneys and advocacy organizations have
worked 1o introduce state legislation putting
the burden of proof back on school districts
where 1t belongs. New Jersey’s Public
Advocste Ronald Chen, joined in this effort
and recently issued 4 report supporting state
legisiation to place the burden of proof and
the hurden of presenting their case hack on
school districts. The report is gvailable on
the Public Advecate’s website,
hun/wwestate.nt us/publicadvocate.

On March 8, 2007, state legisiators
introduced a bill, A4076, that will return the
burden of proof to the school districts as was
the law in New Jersey from 1989 to
Movember 2005, The bill is sponsored in
the Assembly by Assemblyman Joseph
Cryan, Assemblywoman Joan M. Voss and
Assemblyman David W, Wolfe.



Subsequently, Senators Siephen Sweeney
and Joseph Deoria introduced $2604, a
companion bili to A4076.

If this legisiation is fo be enacted, it
urgently needs your support !

Here’s what you need o do:

{1} Find vul who your legislators are - - You
can find this out by going to the New Jersey
Legislature’s website at

www.njleg.state.nj.us and clicking on
Your Legislator”. You will have three
legislators in total: One Senator in your
district and two Assembly representatives

Tind

{2} Send a letter or e-mail to Assembly
Fducation Uhawr Craig Stanley, as weil as a
ietter or e-mail to Senuie Education Chair
Shirley Turner, urging that A4076 and
52604 be pﬁbi;{i@ to commitiee as s00n as
possible,

(3} Include 1 vour letter or e-mail:

1o your name and own vou Hve in;

oy

b. how vou are involved in specia
cducation;

¢, that you are requesting their help in
supporting A4076 and 52604, the legislation
placing the burden of proof back on school
districts in special education hearings;

d. If you can, include a personal story
conveying how difficult it is for parents in
due process hearings and/or the difficulties
vou experienced in obtaining information
needed to meet the burden of proof in a due
process hearing;

. Point cut that placing the burden of proof
on school districts evens the plaving field
and ensures tax dollars are being spent for
appropriate special education programs.

L

{3} Send a copy of your letter or e-mail to
the Bill's sponsors, Assemblypersons Joseph
Cryan, Joan Voss and David Wolfe, and
Senators Sweency and Doria as well as a
copy to your stale assemblyperson and
senator.

Copies of the bills, "Talking Points” and «
sample letter/e-mail are attached.

= If you would be willing to speak with
legislators in support of the burden of proof
legislation, please eruwil e al
rspar@ooieschoiz
6284,

.com or cail 201-325-

= Calls and letters to the editor of vour local
newspa g@zs would also be helpful. Some
school districts wilk be very opposed to this
bill and it is imperative that the sponsors
know how Important the bill is to you,

PLEASE TAKE IMMEDIATE

ACTION TO ENSURE THAT

STUDENTS WITH DISABILITIES
RECEIVE A FREE AND

APPROPRIATE EDUCATION

Bo Bchool Districts 543 Have The Burden OF
Froof When They Seek to Change an [EP7

The issue in Schaffer nvolved a parent’s
contention that her daughter’s curos IEP
was inappropriate. Left unanswered is
which party has the burden of proof when a
school district wants o change the existing
IEP and the parent wants to maintain the
status quo. A commeon situation might be
when the school district wants o remove a
student from the public school and place
him/her in a segregated environment while
the parents want ’{hen child to continue in
the public school. Because New Jersey
regulations provide that an IEP will go into
effect 15 days after written notice is given, a
parent who wishes to maintain the status quo
must file for mediation and/or due process



within that 15 days. A strong srgument can
be made that the Schaffer Court infended
that the party seeking io change the existing
IEP or the schwol district i this cxamgple
woild have the burden of proof.

I a rovent case where the schoo] district
wanted 1o change the student’s placement,
this firm participated with New Jersey
Special Education Praciitioners, Education
Law Center and twelve other organizations
who advocate on behalf of Ci’“ﬁzdf&? with
disabilities, in submuiting an amicus briet i
a federal district court case, demonstrating
that both IDEA and S¢ ‘355”53”? arzigz%t: that
the burden of proof be placed on the party
; o 1o change the IEP. E’szy case settied

Expert Fees

In another recent decision, the United States
Supreme Cguri considered whether parents
who prevail in a special education
proceeding are entitled to recover the costs
of an educational consulfant who assisis
them it the administrative hearing. " The
Court held that IDEA provided for attorneys
fees as part of the costs to a prevailing
parent bul not for relmbursement for an
educational consultant who assisted with the
administrative hearing.

Although the Arlingron case involved an
educational consultani, not an expert witness
who testified af the hearing, its ruling
applies to experts who testify at hearings in
which g parent prevails and subsequently
seeks reimbursement for fees charged by
expert witnesses. The Arlingfon decision i3
yet another impediment making it more
difficult for parents to ensure their children
are receiving an appropriale education.

Efforts are underway to amend the federal
special education statute (IDEA) to
specifically provide reimbursement for

exyezt wimess fees when parems are
prevailing parties. Expert witnesses are
critical in most special education hearings.

WRITE YOUR FEDERAL SENATOR OR
REPRESENTATIVE AND URGE THEM
TG INTRODUCE LEGESLATION
ALLOWING PARENTS WHO PREVAIL
IN SPECIAL EDUCATION
PROCEEDINGS IO RECEIVE
REIMBURSEMENT FOR EXPERT
FEES!

Please note that the Arlingron decision does
not effect parents’ right to independent
evalualions at the disinet’s expense. Parenis
are still entitled 1o request districts pay the
ost of Jlﬁﬁ?éﬂd” t er@i itions when the
arent disagrees with the district’s

{;:?aiaa% 00,
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L.5. Bupreme Court Hears Argument on Whether
Parents May Represent Thely Children In Court

O Iebruary 27, 2007, Jacob Winkelman™s
parents argued before ﬂ“}c i}m@% State
Supreme Court that they should be 4%3 to
aCt pro Se o WithOut an atiomey in an
sppeat from an IDEA administrative
decision. Although it is undisputed that
H2EA allows parents o actl pro 5¢ in
administrative hearings, most states prohibit
non-attorneys from representing other
people, even family members, in court
proceedings. The Sixth Circuit Court of
Appeals had ruled that Jacob’s parents must
retain an attorney if they wished to pursue
an appeal in federal court.

Questions during the oral argument focused
on whether the procedural and substantive
rights under 1IDEA belonged 1o parvents and
children together or whether they were
solely the rights of the children. Although it
is always difficult to predict how a court will
rule based on oral argument, the general
sense seemed to be that the parent and child



rights were either so intertwined they
couldn’t be separated or, at a minimum,

parents could act pro se to enforce their own

rights such as procedural rights and right to
reimbursement. A decision is expected in
late June or carly July 2007,

The Threat That Parents May Have (o Pay the
School District’s Altorney Fees

It has been brought to our attention that
some district personnel have threatened

parents that if they proceed with a dus
procass hearing and lose, the parent ma }f‘

have 1o pay the school district’s attomey
fees.
IDEA allows for an award of attorney fees

directly against a parent only in those very
limited and unusual instances where the
parent’s complaint or subsequent cause of
action was filed for an improper purpose
such as 10 harass the district, to cause
unnecessary delay or 1o neediessly increase
the cost of Inig gmam As long as parcnis arg
taking legal action for a proper purpose

such as to sb%a 1 an appropriaie eduaa,a

for their child, they should not have 10 g‘s*
the district’s fees,

This provision went into effect with other
federal changes in July 2003 and 1o date,
there don’t appear to any reporied cases
where a parent was required to pay a school
district’s attorney fees for filing a due
process hearing for an improper purpose.

New Jersey Dmplements New Regulations
Effective September 5, 2606

Copiles of the revised state regulations are
available on New Jersey Department of
Dducation’s website,

hitn/fwww state.nj.us/educalion,

Selecied changes are:

= Independent Evalustions: Parents have
abways had the right o request an
Independent Evaluation at public expense
each time the District conducts an evaluation
with which the parent disagrees, ¥ was
unclear, however, whether the parent had the
right to request an Independent Evaluation
b an wies oot gesessed as g part of the
District’s evaluation. Por example, what if
the District conducted an educational and
specch language assessments and the parent
wanted the District to pay for independent
educational and speech language
assessments as well as a
neuropsychological?

New state regulations clarify that when a
parent seeks an Independent Evaluation in
an area not assessed as a part of the initial or
reevaluation, the District has 10 days of
receipt of the ;}azmﬁ“‘g request 1o notify the
parent in writing whether it will conduct the
aaditional assessment and 45 calendar days
from the date of the parent’s request to
complete the assessment

= Ohservation by Pareat’s Expertt A question
sometimes raised 15 whether a school district
must allow a parent’s expert 10 observe the
student in the classroom. New state
regulations make it clear that for any
Independent Evaluation, whether at public
or private expense, the District must permit
the parent’s evaluator to observe the student
in the classroom or other educational setting.

= Bhort-term objectives and benchmarks: New
Jersey regulations continue to require short-
term objectives and benchmarks for all
children with [TPs,

® Reading Fluency: Was added as an area in
which a severe discrepancy can cxist to
support a finding of specific learning
disability.



When Can A District File Due Process Competling
Recsipt of Special Education and Related
Services?

If & parent refuses 1o consent to
implementation of an initial IEP, the District
cannot request 2 hearing fo override that
consent. Once a parent has consented o
initial implementation, he/she may revoke
consent at any time, in writing. I 2 parent
revokes consent for services, however, the
District may file for due process.

New Jersey Supreme Uourt Holds School Districts
Accountable When Students Harass Anather
Sendent

On February 21, 2007, the New Jersey
Supreme Court removed all doubt when 1t
held in LW v, Toms Biver Regional Schools
Board of Educarion that New Jersey Law
Against Discrimination (NJLAD) allows a
cause of action against a schoaol for student-
on-student affectional or sexual orientation
harassment.

In reaching s decision, the Court
acknowledged that harassment, intimidation
and bullving in public schools s a
significant problem and one that falls within
the overarching goal of NJLAD 1o eradicate
the “cancer of diserimination.” The Court
rejected the higher standard set for sexual
harassment under Title IX, a federal statute,
which requires deliberate ndifference.

Instead, the Court held that a school may be
ligble when it knew or should have known
of the harassment but failed 1o take actions
reasonably calculaied to end the harassment.
The Court noted that what is reascnable
would depend on the particular
circumstances and might require expert
testimony.

Although the situation in this case invelved
a student who was being harassed based on
his perceived affectional or sexual

orientation, NJLAD also prohibite
discrimination because of disability and,
presumably, the same standard would apply
to hold schools accountable for studeni-to-
student harassment based on disability.

This is an important decision and one which
will hopefully significantly reduce
harassment, bullying and infimidation in

schools,

Mew Jersey’s Appellate Division Holds Parent of
DHabetic Preschosler May Bring TClaim Against
Private Pre-School Under New Jersey Law
Against Discrimination

In yet another important decision on the
reach of New Jersey Law Against
Discrimination (NJLAD), it was held in
Ellison v, Creative Learning Center'”, that a
private nonsectarian preschool could be
Hiable under NJLAD for alleged
discrimination against a child with juvenile
diabetes. The preschool revoked the child’s
admission when it learned that the child's
recently installed msulin pump would
equire special training of its staff and
monitoring., The Appellate Division held
that the preschool was a place of public
accommodation and, thus, subject to the
reguirements of MILAD, The case was sent
back for the trial court to determine whether
the accommodations needed by the child
were ipusonable,

New Jersey Supreme Court Finds Adult With
Asperger’s Disorder Eligible for Services From
Division Developmental Disabilities

Atissue in TH v, Division of
Developmental Disabilities, was whether a
55 year old man who suffers from
Asperger’s Syndrome was eligible for
services from Division of Developmental
Disabilities. The State argued that he was
not eligible because, although there was no
dispute that T.H, had Asperger’s as a child,
T.H. did not prove that his Asperger’s



caused substantial functional Hmitations in
three major life areas before the age of 72

T.H. lived with and was cared for by his
parents until they died within eight months
of one ancther. T.H. then attempted suicide,
leaving him with a Troumatic Brain Injury
and physical Himitations and short term
memory loss. After T.H. exhausted his
wherilance Dow Dis pareons” estales and was
igam emoval from his group home for

ty to pay, his siblings sought services
on ?3; ' 2? f from Division of

The Admimswative Law Judee a AL
rejected the conclusions of the family’s
expert that T.H. s Asperger’s caused
substgntial hmilations i ihree areas belore
age 27 because her conclusions were based
on anecdotal commentary from family
memnbers and mput from TH, himself and
not documentary evidence such as medical
records, The fact that Asperger’s Syndrome
was not even éﬁxiifﬁﬁ:d and named by the
medical community until well after T.HL
reached adulthood was ignored. The
Appellate Division upheld the ALI's
decision,

The New lersey Supreme Court held that
there was no statutory requirement that an
applicant for services develop subsiantial
functional Himitations in three major life
areas before the age of 22 and. thus, the
regulation requiring this exceeded the power
of DDD. All that was required was that
T.H. have had a developmental disability
before the age of 22 (which was stipulated to
by the parties) and that it resulled in
substantial functional limitations in three
major Hfe areas gt the e of gpplication for
services. In addition, the Court found that
DDBD’s rejection of evidence supplied by
T.6H.7s family because it was anecdotal and
not documentary was arbitrary. The Court
noted that “We can think of no mare

~d

relevant and probative evidence than
testimony of relatives who lived with T.H.
and his problems — vear in and year out —
over a Hfctime.”

Web Sites Usliecting Information on “What
Waorks” in Edacation

Both IDEA and No Child Left Behind
emphasize the importance of selecting
educational inferventions based on what
research has shown 1o be effective. This has
ted 1o a growing number of websites which
cotlect information on what has been shown
by research to work. As vou prepare for you
child’s annual review IEP meeting, you may
want to see what, if anything, research has
shown about th 1’; cliveness of the
educational interventions boing used with
your child,

www.osepideasthatwork, org/index asp
{contains, among other things, Parent Tool
Kt which offers a collection of assessment,
instructional practices, behavior and
accommodations intended to assist parents
in becoming active and informed
participants in IEP discussions @

nd decision
making meetings. CD containing Tool Kit
on Teaching and Assessing Students with
Disabilities and CD of IDEA 2004 Part B
Final Regulations is also available on same
website]

www.colorado edu/csov/blusorings
{University of Colorado at Boulder Hats
programs found to be effective in reducing
violent crime, bullying, delinguency, and
substance abuge]

www, bestevidence,org {collects evidence
from several research groups on promising
practices and interventions in education]

www. whatworks.ed.gov [financied Ly the
U.S. Department of Education, itreviews a



variety of educational programs and | and includes a listing of interventions in
practices] j education and social science areas that have

been evaluated through randomized studies]
wyow,evidencebasedprograms.org [produced |
by the Coalition for Evidence-Based Policy |
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