ASK A LAWYER

It’s vital to determine
correct status of workers

Q. My compatry considers the
meambers of our sakes force to be In-
dependent comtractors. Should the
company have any concems?

Yes, It is critical that the co
ny correctly determine wh
workers are employees or m»
dependent contractors. Companies

generally must withhold income
taxes, withhold and pay Social Se-
curity and Medicare taxes and pay
unemployment taxes on wages
paid to employees.

Companies generally do not
have these cbligations with regard
to independent contractors. The
consequences of treating an em-
ployee as an independent con-
tractor could be tial. If a
company has no reasonable
basis for the misclassification, it
may be held Bable for all back em-
gljrment taxes for each misclassi-

rker, Elus pemhia md in-
terest - ‘

- To determme whiether a worker
is an employee or an independent
contractor, companies must exam-
ine the relationship between the
worker and the business. All evi-
dence of control and independ-
ence should be considered. For ex-
ample, does the business have a
right to direct or control how the
work is performed, whether
through instructions, training or
other means? If yes, the worker is

robably employee. Does the
usmwshavea t to direct or
comntro] the or business as—
pects of the job? i the company
mmburses the worker for business
expenses, or provides the office or

tools td perform the services,

the worker is probably an emp

ee. Finally, how the parties per-
ceive their relationship will be ex-

- amined. Is there a written contract

or are there employee-type benefits
(e.g., vacation or sick da
insurance or a pension p&)? Has
the company issued IRS Form
1099 or a W-2 to the worker? Is
the worker permitted to perform
services for other companies?
How long has the relationship
?eenmplace and is the work per-
ormed related to a key aspect of
the business?

Businesses must weLgh many
factors when determining wh
a worker is an employee or an m—
dependent contractor. There are
no set number of factors and no
one factor stands alone in making
this determination. Look at the en-
tire relationship. Consider the de-
gree and extent of tive employer's
right to direct and control and doc-
ument each of the factors used in
making the determination.

Steven Adler heads the -
ment law department of Cole,
Schotz, Meisel, Forman & Leonard
PA, the largest law firm in Bergen
County. He can be reached at
sadler@coieschotz.cam, or 201-
525-6273. This is not intended to
be legal advice, which can only be
given after the attormey under-
stands the facts of a
matter and the goals of a client.

re- Do you have a business question for
alawyer? Send it to Business-
News@northjersey.com.



