ASK A LAWYER

Terms of

buyout
should be
made clear

Q. My buy-sell agreement says I
get bought out at the fakr market
vaiue of my stock. Why does my
partner say that means 60 percent
of what my stock Is really worth?

Many buy-sell agreements pro-
vide for a buyout at “fair market

value.” In other words, ugglé;ab :

ing event such as dea

ity, retirement, divorce or bank-
ruptcy, the remaining business
partner(s) will buy out the depart-

ing partner for a price equal to the
“fair market value” of his or her in-
terest in the business.

Many buy-sell eements,
however, do not specify whether
the fair market vatue should take
into account valuation discounts
typically applied to non-mar-

ketable, minority business inter-
ests. Such discounts can range

from 20 percent to 45 percent and

can significantly affect the ap- -
praised value of the business inter- |
est to be sold. If the buy-sell agree-

ment does not provide otherwise,
most appraisers will consider dis-
counts in a determination of fair
market value.

The terms of a buyout are criti-
cal elements of a buy-sell agree-
ment. An all-cash buyout is very
different from a seven-year buyout.
The buyers (the remaining busi-
ness partners) gene are con-
cemed about the cash iow of the
business, while the sellers (usually
the family of the departing busi-
ness partner) genemlzjal;?ould like
ltgFet paid as quickly as possible. A

ance must be struck between
the two, and the buy-sell -
ment should clearly reflect both
parties’ expectations. Life insur-
ance or disability insurance often
makes up the cash portion of a
buyout on death or disability, but
does no}[l;mﬁde cash upon retire-
ment. The buy-sell agreement
should address each type of trig-
gering event.

Also note that, for estate-tax
purposes, the IRS is not bound by
a buyout amount set forth in a
buy-sell agreement, especially if
that amount is based on a formu-
la valuation or “certificate of
agreed value” out of date. A worst-
case scenario for a business owner
could occur if the buy-sell agree-
meniaiyrovid&s for an artificially
low value (and the family receives
less), but the Internal Revenue
Service successfully asserts a high-
er value {and greater taxes are
due).

Buy-seli agreements should be
reviewed penodically by an attor-
ney and kept current to avoid
these kinds of issues.

Steven Saraisky is an aitorney
in the tax, trusts and estates de-
partinent of Cole, Schotz, Meisel,
Forman & Leonard PA., the
largest law firm in Bergen Coun-
ty. He can be nreached at
ssaraishy@coleschotz.com, or 201-
525-6259. This is not intended to
be legal advice, which can be giv-
en only after the attorney under-
stands the facts of a particular
matter and the goals of a client.

Do you have a business question
for a lawyer? Send it to Business-
News@northjersey.com.



