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Landlord has

. Wiy commercial tenant
filed a Chapter 11 banlcrupicy
petition and owes pre-petition
and post-petition rent. What are
sy vights?

The filing of a bankruptcy
petition invokes an “automatic
stay” of actions to collect a
claim against the debtor/ten-
ant, and prohibits a landlord
from commencing or cortint-
ing eviction and/or collection
proceedings without first ob-
taining a bankruptcy court or-
der vacating the automatic stay.

A landlord must demon-
strate “cause” for vacating the
automatic stay. Bankruptcy
courts determine whether
“cause” exists on a case-by-
case hasis, considering both
pre-petition and post-petition
conduct. For example, bank-
ruptcy courts have found
“cause” where the debtor/ten-
ant filed its bankruptey petition
in bad faith; where the
debtor/tenant failed to properly
ensure and maintain the leased
premises, thereby diminishing
the value of the landlord's col-
lateral; and where a specialized
tribunal is better equipped fo
adjudicate stayed litigation.

if the bankruptcy court de-
rdes the landlord’s motion to
vacate the automatic stay, the
landlord may have other reme-
dies. The debtor/tenant must
shtain bankruptcy court ap-
proval to either assume or re-
ject the lease. In order 1o as-
stme the lease, all amounts
owed 1o the landlord must be
naid and the debtor/tenant
also must convince the court of
its ability to meet its continuing
obligations under the lease. A
commercial tenant has only
210 days from the bankrupicy
filing within which to assume
the iease, uniess it obtains the
landlord’s written consent to

ome options
Chapter 11

an extension of the deadline.

If the debtor/tenant rejects
the lease, the rejection consti-
tirtes a pre-petition breach. In
such a case, the landlord can
seek rejection damages, which
is a general unsecured claim,
limited to the greater of one
year’s rent, or 15 percent (not
to exceed three years) of the re-
maining term of the lease. The
landlord has a separate general
unsecured claim for any actual
rent arrears as of the petition
date. Further, a landlord may
be entitled to an administrative
claim for the contractual rent
incurred from the filing of the
Chapter 11 case through the
rejection date. ‘

To protect its rights, a land-
lord should consider retaining
counsel to file a proof of claim
against the debtor/tenant’s
bankruptcy estate for all pre-
petition amounts owed and, to
the extert post-petition rent is
not paid, seek appropriate re-
course from the banlauptey
court, Depending on the lan-
guage of the lease, the landlord
may be able to recover attor-
ney’s fees in connection with
its efforts to enforce its rights
post-petition.

Hissa Churgin Hook is an
attorney in the bankruptcy and
corporate restructuring depart-
ment of Cole, Schotz, Meisel,
Forman & Leonard P.A,, the
largest law firm i Bergen
Countty. She can be reached at
ihook@coleschotz.com. This is
not intended to be legal advice,
which can be given oniy after
the attorney understands the
facts of a particular matter and
the goals of a client.

Do you have a business qaesﬁon
for a lawyer? Send it to business-
news@northiersey.com.




