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ASK A LAWYER

ake sure lease

won’t impede
sale of business

Q. Iam negotiating an ex-
tension of a lease for the prem-
fses in which my business is fo-
cated, but I may sell my busi-
ness during the extended term.
Are there any lease provisions
that could negatively impact
my ability to sell my business?

Yes. A business owner who
neglects to consider the fm-
pact of the terms of his or her
lease may not realize the full
value of the business upon a
sale. It is imperative to have a
lease that is attractive to a po-
tential purchaser, including
the existence of a sufficient re-
maining term and reasonable
flexibility to allow the new
owner to implement changes
to its business operations and
the premises.

Provisions in the lease gov-
erning the assignment of the
lease or the subletting of the
premises warrant particular
attention. Leases prepared by
a landlord’s counsel will typi-
cally include a provision re-
guiring the consent of the
landlord to any proposed as-
signment or subletting and of-
ten include a provision allow-
ing the landlord the right to
terminate the lease and “re-
capture” the premises if such a
request to assign the lease or
sublet the premises is ten-
dered.

It also is important to real-
ize that you are not released
from Liability under a lease
upon an assignment. There-
fore, you must address any re-
lease from liability during your
negotiations. In addition, a
common lease provision al-
lows the landlozd to share in
any “profits” derived by a ten-
ant in connection with the as-
signment of its lease or sublet-

It also is important
to realize that you
are not released
from liability under .
alease upon an
assignment.

ting of the premises. Such pro-
visions are often drafted
broadly and could arguably in-
clude proceeds pertaining to
the sale of the business, rather
than the actual value of the
lease. _

Other clauses such as limi-
tations on perissible uses of
the premises, trade names, al-
terations and signage may also
impact the ability to realize
the full value from the sale of
your business.

A business owner and his
or her counsel must carefully
review the lease to craft limi-
tations on provisions that may
impede or adversely affect the
sale of a business.

Gary Albrecht is a member
of the real estate department
of Cole, Schotz, Meisel, For-
man & Leonard PA, the
largest law firm in Bergen
County. Reach him at
galbrecht@coleschotz.com, or
call 201-525-6226.

Do you have a business ques-
tion for a lawyer? Send it to
BusinessNews@northjsrsey.co
m. This column is not intended
to be legal advice, which can
only be given after the attornay
understands the facts of a
particutar matter and the goals
of a client.




