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EMPLOYMENT LAW

Preparing for the Employer Mandate

[tis time to implement the requirements of the Patient Protection and Affordable Care Act

By Michael N. Morea and
Lauren M. Manduke

Obama signed into law a sweep-

ing reform of the nation’s health-
care system now known as the Patient
Protection and Affordable Care Act, more
commonly known as “ObamaCare.” Of
importance to employers, on Jan. 1, 2014,
the so-called “Employer Mandate” goes
into effect, requiring large employers to
offer health coverage to full-time employ-
ees and their dependents (children up to
age 26, but not spouses) or risk paying a
penalty. As a result, large employers will be
forced to make a choice — to either “play”
by offering health coverage, or potentially
“pay” a penalty to the IRS for failing to
offer such coverage. This “play or pay”
scheme, called “shared responsibility” in
the statute, has become known as the
Employer Mandate.

Although the Employer Mandate
does not become effective until 2014, de-
termination as to whether an employer is
an “applicable large employer,” in some
instances, will be determined based upon
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the average number of employees the
employer had during a six-month “look-
back” period in 2013. This article will
discuss: (1) how the act determines “ap-
plicable large employer”; (2) what con-
stitutes “affordable” coverage under the
act; (3) employers’ obligations under the
act; and (4) the penalties for noncompli-
ance.

How To Determine ‘Applicable Large
Employer’ Status

Generally, an “applicable large em-
ployer” is defined as any employer who
employed an average of at least 50 full-
time employees on business days during
the preceding calendar year. A full-time
employee is any employee who is em-
ployed, on average, 30 hours a week or
130 hours each month. For 2014 only, an
employer can choose to use any consecu-
tive six-month period in 2013 to deter-
mine whether it is a large employer. Be-
ginning in 2015, the employer must use
the full previous calendar year to deter-
mine its large employer status. New em-
ployers will qualify as an applicable large
employer if they are reasonably expected
to employ at least 50 full-time employ-
ees on business days during 2014 and,
in fact, do so. (The regulation is unclear
what happens if the new employer does
not expect to employ at least 50 full-time
employees but, in fact, does so.)

Similarly, any new employee whom

the employer reasonably expects to be
working full-time will count toward the
threshold determination.

Employers with part-time workers
must also count “full-time equivalen-
cies” in determining large employer sta-
tus. “Full-time equivalent employees”
are the number of full-time employees
an employer would have, based on the
hours worked by all employees who are
not full-time. To determine the number of
full-time equivalent employees for a cal-
endar month, an employer must calculate
the aggregate hours of service (including
fractional hours, but not including more
than 120 for any one employee) for all
employees who are not full-time employ-
ees for that month. The employer must
then divide the total number of hours
worked by its nonfull-time employees by
120. The number of full-time equivalent
employees is then added to the number
of full-time employees to determine ap-
plicable large employer status.

Hours of service include paid time
for services performed as well as time
for which the employee is paid but does
not perform any services due to vacation,
holiday, illness, disability, layoff, jury
duty, military duty or paid leave of ab-
sence. For example, if an employer has
10 part-time employees who each work
5.5 hours a day for 19 days in one calen-
dar month, and each employee had one
paid holiday day where no services were
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rendered in that same calendar month,
the employer would aggregate the total
number of hours worked by its part-time
employees (10 x 5.5), multiply that num-
ber by 20 (19 days of work plus one paid
holiday where no services are performed)
and divide by 120 for a total of 9 full-time
equivalencies. In this example, the em-
ployer would have 9.167 full-time equiva-
lent employees: (10 x 5.5) x 20, divided
by 120 = 9.167, rounded down to nine.

In addition to counting full-time em-
ployees and hours worked by employees
who are not full-time, in certain circum-
stances, the number of employees of
“controlled groups” and “affiliated service
groups,” as defined by the Internal Reve-
nue Code and applicable Internal Revenue
Service (IRS) regulations, will be aggre-
gated toward the 50 full-time employee
threshold.

Seasonal employees must also be
considered in determining large-employer
status. A seasonal employee is generally
defined as an employee who performs ser-
vices on a seasonal basis, including, but
not limited to, retail employees who are
employed exclusively during holiday sea-
sons. However, if the employer exceeds
50 employees for less than four calendar
months (not necessarily consecutive) or
less than 120 days (not necessarily con-
secutive) during a calendar year, the man-
date does not apply if the employees in
excess of 50 during that period were sea-
sonal employees.

Finally, a governmental entity or tax-
exempt entity, like other business entities,
will be considered a large employer if it
employs at least 50 full-time employees
on average on business days during the
preceding calendar year.

Employer Obligations Under the Act

Any employer that qualifies as a
“large employer” under the act is subject
to the Employer Mandate and must offer
health coverage to its full-time employ-
ees and certain of their dependents. The
coverage must: (1) provide “minimum
essential coverage”; (2) be “affordable”;
and (3) satisfy a minimum value require-
ment.

“Minimum essential coverage” typi-
cally includes most private health insur-
ance plans and includes coverage under
an employer-sponsored group health plan.

Minimum essential coverage, however,
does not include stand-alone dental or
vision coverage, or flexible spending ac-
counts.

Coverage is considered “affordable”
if the employee’s contribution or premi-
um for self-only coverage is less than 9.5
percent of the employee’s household in-
come. While an applicable large employer
is required to provide coverage for certain
dependents, the cost of dependent cover-
age does not affect the affordability cal-
culation. Because most employers do not
know their employee’s household income,
the act provides a safe-harbor for the em-
ployer which requires that the cost of the
employee-only coverage does not exceed
9.5 percent of the wages reported in Box 1
on the employee’s W-2.

The offered coverage must also meet
a minimum value requirement. This gen-
erally means that the plan must pay at least
60 percent of the expected health-care
costs, and the employee is responsible
for the remaining 40 percent through co-
payments, deductibles and co-insurance.
While the terms of the specific benefits
will vary, essential health benefits (such as
annual physicals) must be provided with-
out any annual limits.

Penalties for Noncompliance

If a large employer does not “play”
for some or all of its full-time employees,
the employer will have to pay a penalty
in two scenarios. The first scenario oc-
curs when an employer does not offer
health coverage to “substantially all” of
its full-time employees, and any one of its
full-time employees both enrolls in health
coverage offered through a State Insur-
ance Exchange and receives a premium
tax credit or a cost-sharing subsidy. In
order to be eligible for a subsidy, an em-
ployee must have an income between 100
and 400 percent of the federal poverty line
and was not offered affordable, minimum
value coverage. In 2013, 400 percent of
the federal poverty level, for a family of
four, is $94,200.

Thus, in the above scenario, the em-
ployer will owe a “no coverage penalty” if
it does not offer health coverage to at least
one full-time employee that subsequently
enrolls in an exchange and receives a sub-
sidy. In this scenario, the no-coverage pen-
alty is $2,000 per year (adjusted for infla-

tion) for each of the employer’s full-time
employees, excluding the first 30. Thus, if
an employer with 60 full-time employees
does not offer health-care coverage, and
one full-time employee receives a subsidy
through an exchange, the employer will
be fined $60,000 ($2,000 x (60-30)) for
the year.

In the second scenario, an employer
will have to pay a penalty when it pro-
vides health care to its employees, but
such coverage is deemed inadequate be-
cause: (1) it is not “affordable”; (2) does
not provide at least “minimum value”; or
(3) the employer offers coverage to sub-
stantially (but not) all of its full-time em-
ployees, and one or more of its full-time
employees enrolls in exchange coverage
and receives a subsidy. In this second
scenario, the employer will owe an “inad-
equate coverage penalty.” The inadequate
coverage penalty is $3,000 per person and
is calculated based not on the employer’s
total number of full-time employees, but
only on each full-time employee who
receives an exchange subsidy. Because
exchange subsidies are available only to
individuals with household incomes of at
least 100 percent and up to 400 percent of
the federal poverty line, employers that
pay relatively high wages may not be at
risk for the penalty, even if they fail to
provide coverage that satisfies the afford-
ability and minimum value requirements.
It is important to remember, however, that
these penalty amounts are only for 2014
and will increase based on premium infla-
tion. Thus, in determining whether to pay
or play under the act, employers will have
to calculate the potential cost of not of-
fering coverage each year going forward.
This means an employer should keep
track of employee hours in 2014, even if it
decides not to “play,” in order to make an
informed decision for 2015.

Conclusion

As the foregoing discussion indi-
cates, determining application of the act
for employers near the 50 full-time em-
ployee threshold can be complicated and
time consuming. Those employers that
have not begun the process should begin it
sooner rather than later. Additionally, em-
ployers and their counsel should be aware
that the regulations implementing the act
may change.ll



